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CHAPTER Pr3
An Act to incorporate the
Kitchener and Waterloo Community Foundation
Assented

to

May

1st,

1984

Whereas the persons named in section 2 represent that it is
desirable and in the public interest to create a body corporate
to receive, maintain, manage, control and use donations for

Preamble

and cultural purposes within the
Kitchener Waterloo district; and whereas the applicants
hereby apply for special legislation for such purposes; and
whereas it is expedient to grant the application;

charitable, civic, educational

Therefore,

Her Majesty, by and with

sent of the Legislative
enacts as follows:

the advice and conAssembly of the Province of Ontario,

interpretation

1. In this Act,

(a)

"Board" means the Board of Directors of The
Kitchener and Waterloo Community Foundation;

(b)

"director"

(c)

"donor" means any person, firm, organization, corporation or estate who, which or that may make any
gift or grant of any property of any nature and
wherever situate to The Kitchener and Waterloo

means

a

member

of the Board;

Community Foundation;
(d)

"Foundation" means The Kitchener and Waterloo
Community Foundation;

(e)

"Kitchener Waterloo district" means the cities of
Kitchener and Waterloo and such part of the surrounding area as, in the opinion of the Board, is
readily accessible to Kitchener and Waterloo.

—

Kij^hener
2.
(1) The members from time to time of the Board of
Directors of the Kitchener and Waterloo Community Founda- Waterloo
without share community
tion are hereby incorporated
as a corporation
^
^
•^

Foundation

incorporated
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under the name of "The Kitchener and Waterloo Community Foundation".

capital

First

Board

(2) The first members of the Board shall be Walter A.
Bean, C.B.E. and William H. Timmis, both of the City of
Waterloo, in The Regional Municipality of Waterloo and
Gerald E. Eastman, Q.C., Kenneth G. Murray and Frank
Morgan, all of the City of Kitchener, in The Regional Munici-

pality of Waterloo.

Head

office

3. The head office of the Foundation

shall

be

in the City

of Kitchener.

—

4.
(1) The objects of the Foundation are to receive,
maintain, manage, control and use donations for charitable,
civic, educational and cultural purposes within Ontario, and
more specifically within the Kitchener Waterloo district and
without limiting in any way such purposes, such donations or
the income therefrom may be used and shall be available for
assisting charitable, civic, cultural and educational institutions,
whether supported by private donations or public taxation, for
promoting education, for scientific research, for care of the
sick, crippled, aged or helpless, to improve living conditions,
or to provide recreation and such other charitable purposes as
shall best make for the mental, moral and physical improvement of the inhabitants of the Kitchener Waterloo district.

Objects

Assistance
to other
institutions

To

(2)

carry out the objects of the Foundation, the funds

available to it may be used for the assistance of such institutions, organizations, agencies and bodies as may be engaged

promotion or advancement of the objects of the Foundation or any of them and the Board may determine what
institutions, organizations, agencies or bodies, whether or not
they are within the Kitchener Waterloo district, are to benefit
in the

by that assistance
Non-application of
certain
rules of law

R.S.O. 1980,
c.

5

Application
of

R.S.O. 1980,
c.

in

each year, and to what extent.

—

5.
(1) The rule against perpetuities and the rule against
accumulations do not apply to donations made to or moneys
held by the Foundation and the Accumulations Act does not
apply to donations made to or moneys or property held by it.
(2)

The Corporations Act

to the extent that

it is

applies to the Foundation except

inconsistent with this Act.

95

Application
of

R.S.O. 1980,
cc. 63,

65

Board of
Directors

(3) The Charitable Gifts Act and the Charities Accounting
Act apply to the Foundation and to all donations made to or
moneys or property held by it.

6.

—

(1)

the Board.

The

affairs

of the Foundation shall be

managed by

KITCHENER-WATERLOO FOUNDATION
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The

members of

the Board shall serve for a period
of three months after the day this Act comes into force and
(2)

first

every member
subsection (3).

is

eligible for
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reappointment as provided for

^"^^ ^°^^^

in

three months after the day this Act comes |"bs^uent
into force, the Board shall be composed of nine members
appointed by the nominating committee provided for in sec-

Commencing

(3)

tion 7.
(4) Three of the members appointed by the nominating
committee under subsection (3) shall serve for one year, three
of the members shall serve for two years and three of the

members

Rotat'O" of

shall serve for three years.

without remuneration but are entitled to reimbursement of reasonable expenses
and, subject to subsection (4), shall be appointed for a term of
three years and, subject to subsection (6), are eligible for
reappointment.

Remuneration

(6) No member of the Board is eligible for appointment to
more than two consecutive terms but may be reappointed

Reappomtmem

(5)

The Board of Directors

shall serve

member

one year has elapsed from the time the member ceased

after

to hold office.

A

vacancy occurring in the membership of the Board by
(7)
reason of the expiration of a term of office shall be filled by
appointment by the nominating committee provided for in

vacancy

section 7.

A

vacancy arising in the membership of the Board by
reason of death, resignation or any other cause, other than
the expiration of a term of office, shall be filled by appointment by the nominating committee provided for in section 7,
and any person so appointed shall hold office for the unexpired portion of the term of office of his predecessor.
(8)

—

7.
(1) The nominating committee shall consist of the persons holding the following offices from time to time:
1.

The Mayor of

2.

The Mayor of the

3.

The Senior Judge of
cial District

4.

the City of Kitchener.

City of Waterloo.

the County Court of the Judiof Waterloo.

The President of the Kitchener Chamber of Commerce.

^<*«™

Nominating
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The President of the Waterloo Chamber of Commerce.

The President of

6.

the Kitchener Waterloo and

Area

Federated Appeal.
Idem

person holding any of the offices referred to in subis unable or unwilling to act as a member of the
nominating committee, the other members of the nominating
committee shall appoint another person to act as a member
during the period in which the original member is unable or
unwilUng to act.
(2) If a

section (1)

Meetings of
nominating
committee

(3)

often

The nominating committee shall meet annually or more
upon the call of the secretary of the Board, if any, or

upon the
whenever
Procedure

(4)

Quorum

its

as

(5)

of the chairman of the nominating committee
necessary to fill a vacancy on the Board.

The nominating committee may make such

erning

man,

call
it is

A

it

rules govprocedure, including the appointment of a chair-

considers advisable.

quorum of

the nominating committee for any meet-

its members present in person, and a majority vote of all the members of the nominating
committee shall be required for the appointment of a member
of the Board.

ing shall be not less than three of

Failure of

nominating

nominating committee fails to appoint a person to
a vacancy in the membership of the Board within ninety
days after the vacancy occurs, the remaining members of the
Board may apply to a judge of the Supreme Court to make
the appointment, and the judge to whom the application is
made may appoint any person to fill the vacancy or make such
other order as he considers proper.
(6) If the

fill

Powers of
Board

—

(1) The powers of the Foundation are vested in and
be exercised by the Board which may pass by-laws to
regulate and govern its procedure and actions and the conduct
and administration of the affairs of the Foundation.

8.

shall

By-laws

(2) Without limiting the generality of subsection
Board may pass by-laws,

(a)

the

regulating the calling of and the procedures at meetings of the Board, fixing the time and place of such

meetings and fixing the

fiscal

year of the Founda-

tion;

(b)

(1),

fixing the

quorum of

the Board;

KITCHENER-WATERLOO FOUNDATION
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(c)
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the appointment, functions, powers,
remuneration and removal of officers, servants and agents of the Foundation.
regulating
duties,

Any

by-law of the Board may be repealed or amended
by the Board in accordance with such rules or regulations as it
(3)

may

Repeal or
fliTidiQrncnt

prescribe by by-law.

By-laws of the Board require the approval, either at a
meeting or in writing, of the majority of the members of the
Board.
(4)

Approval

9. The Board may, by resolution, terminate the term of inca^dty
office of a director who suffers from an incapacity that, in the Bo^d
opinion of the Board, may prevent the director from discharging his or her duties for more than eight months.

—

10.
(1) The Board may appoint honorary directors of the
Foundation in recognition of their service to the Foundation
or their status in the Kitchener Waterloo district and any such
appointment may be for any such years, or for life, as the
Board may determine and may be terminated by resolution of
the Board at any time.

Honorary

Honorary directors may be invited to attend meetings
of the Board and participate in its discussions but shall not be

Idem

(2)

entitled to vote.

11. The Board shall not make loans to the directors, officers or employees of the Foundation and shall not give,
directly or indirectly, by means of loan, guarantee, the provision of security or otherwise, any financial assistance for the
purpose of, or in connection with, a purchase made or to be
made by a director, officer or employee of the Foundation.

12. The Foundation
(a)

is

empowered,

and hold, control
and administer property of every kind wherever sit-

to receive directly donations of,

uated;
(b)

to receive donations or the benefit of donations
indirectly, either by way of testamentary disposition
or deed of trust or otherwise, and to use and
expend or direct the using and expending of property of every kind wherever situated or the income
therefrom;

(c)

except as herein or by any particular deed of gift
provided, to convert any property at any time and

Restriction

Powers

of

922
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from time to time received and held by or on behalf
of the Foundation into any other form and for that
purpose to sell or cause and authorize the property
to be sold, assigned, transferred, leased, exchanged
or otherwise disposed of;
(d)

on and

one or more trust compaand management of all or any part
of the property at any time and from time to time
received or held by the Foundation in such manner
and in such proportions as the Board considers
proper, and to enter into agreements with such trust
companies with respect thereto;
to pass

entrust to

nies the custody

(e)

any

trust

ter as a single

deed of
(f)

company

manage and adminissuch manner as the
Board considers advisable any one or more donations held by such trust company for the purposes of
the donation under any testamentary document or
to direct

fund and

to

in

trust or otherwise;

by the Foundawhere such lease would contravene a
public use agreed upon when the lands were acceptto lease any lands at any time held

tion except

ed;

(g)

pay and apply the net income from all funds held
by it towards such charitable
purposes within the Kitchener Waterloo district as
to

directly or indirectly

the
(h)

Board considers advisable;

and distribute such portions as the
Board considers advisable of the capital of the funds
held directly or indirectly by it, to and for such

to pay, apply

charitable purposes within the Kitchener Waterloo
district as

(i)

(ii)

the Board considers advisable but,

unless otherwise specifically provided by the
donor of any sum or fund, not more than a
total of 10 per cent of the balance of the capital of the sum or fund shall be so distributed
during any financial year, and
distribution of capital shall be made without the approval of two-thirds of the directors, given in person at a meeting of the
Board or if not present at a meeting, then in
writing within the sixty days next after the
meeting;

no

KITCHENER- WATERLOO FOUNDATION
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(i)

(j)

Chap. Pr3

except as herein provided, to control the management and investment of all its funds but, the custody of all securities and the accounting therefor
shall be entrusted by the Board to one or more trust
companies and thereupon any such trust company
shall invest and reinvest the same within the general
policy of investment laid down by the Board;
to revoke the appointment of any trust

company as
company

custodian and to appoint any other trust
as custodian in its place;
(k)

all its funds, which are to
be invested by the Foundation or by any trust company or other trustee, in investments authorized for
the investment of funds of life insurance companies
in Canada, but the Board may authorize and direct
the retention of any specific assets donated or
bequeathed to the Foundation by any testamentary
document or deed of trust or otherwise for such
length of time as the Board in its sole discretion
considers advisable notwithstanding that it does not
consist of assets in which the Foundation is authorized to invest by this Act, and the Foundation and
the members of the Board shall not be liable, nor
shall any trust company or other trustee acting on
the instructions of the Board be liable, for any loss
or damage that may be suffered by reason of the
retention of any such assets or the investment of
any such moneys in accordance with the power and

to direct the investment of

authority given in this clause;
(1)

employ such persons and

to take such other
considers advisable for the more efficient carrying out of the purposes of the Founda-

to

action as

it

and such employees may be paid such reasoncompensation out of, and the Board may
charge the expenses of any such other action to the
income or capital, or both, of the funds of the
Foundation as the Board considers advisable;
tion,

able

(m) to

its discretion, to refrain from setany part of the income received by it
from securities taken or purchased as part of the
funds of the Foundation at a premium, as a sinking
fund to retire or amortize such premium and to
determine in its uncontrolled discretion in respect of
all funds of the Foundation what shall be treated as
income and what shall be treated as capital as to
each respective transaction therein and to charge or

set aside or, in

ting aside,

923
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apportion

income
(n)

to

as

1984

any losses or expenses to capital or
it

considers best;

compromise, compound and adjust claims

in

favour of or against the property held or intended
to be held by it, upon such terms and conditions as
it considers proper;
R.s.o. 1980,
^^

(o)

^'

subject to the Charitable Gifts Act, to carry on a
business donated to the Foundation, the net profits
from such business to be used for the purposes of

the Foundation;
(p)

to accumulate net income from year to year with
the intention of distributing such accumulation for
the purposes of the Foundation;

(q)

to set

up from time

to time a special fund for the
persons or families who suffer from death,
injury, calamitous deprivation of the necessities of
life, health or education as a result of disasters,
fires, floods or accidents of major proportions
within Ontario that, in the opinion of the Board,
merit the establishment of a special fund, and as
part of such activity, to solicit and receive funds and
to disburse them for such relief and for the expenses
of advertising and operating the fund, and for these
purposes, the restrictions on the distribution of capital set out in clause (h) shall not apply, provided
that any surplus in a special fund may be transferred
to the general capital funds of the Foundation;
relief of

(r)

to refuse to accept

any bequest, devise and dona-

tion;
R.s.o. 1980,
^'

(s)

^^

Future
vesting

subject to the Charitable Gifts Act, to retain any
property in the form in which it is when received by
the Foundation as permanent investment or for
such length of time as the Board considers best.

When a donation has been made to the Foundation, in
of any property to take effect in the future, the Board is
empowered to accept and exercise any powers of appointment, settlement or distribution with respect to the income, in
whole or in part, derivable from the property in the interim,
and to nominate executors and trustees in the manner projj.

trust,

vided in the instrument creating the
Common
™^

""

—

trust.

14,
(1) jhe Foundation may establish a common trust
fund in which property received by the Foundation under

KITCHENER-WATERLOO FOUNDATION
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bequests, devises and donations
of facilitating investments.

is

combined for the purpose

The Board may, by resolution passed by a majority of
the Board, make regulations concerning the operation of the
common trust fund, the method of valuation of investments in
the fund and the dates upon which the valuation may be
(2)

made, the
erty that

distribution of the

may be

included in

925
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Bylaws

income of the fund and the propit.

Charges
(3) Subject to any conditions imposed by a donor, reasonable administrative expenses incurred by the Board may be
all trusts, on a pro rata or such other basis as
the Board considers equitable.

charged against

(4)

A direction in writing by a donor that property included

in a donation,

common

trust

bequest or devise shall not be included
fund is binding on the Board.

Direction

in the

—

15.
(1) In deciding the manner in which and the extent to
which funds shall be used or applied, the Board shall respect
and be governed by any trust imposed by the donor in the

Matters to be

instrument creating the trust or effecting the gift of the funds
and the requirements of the Income Tax R
Act (Canada).
to the Foundation

death of a donor, or,
corporation, after its winding-up,
(2) If, after the

(a)

(b)

the donor

was a

conditions arise whereby, in the opinion of the
Board, the departure from the terms of the original
trust or gift would further the true intent and purpose of the donor; or

changed conditions make

it
no longer possible,
or lawful, in the opinion of the
Board, to meet the expressed wish of the donor,

wise,

the

if

practical

Board may apply to a judge of the Supreme Court, ex
on notice to such persons as the judge may direct,
an order that the Board may,

parte, or
for

(c)

make such departure
purpose of the

(d)

to further the true intent

trust or gift;

and

or

use and apply the funds for such purposes as are, in
the opinion of the Board, closest to the original
intent and purpose of the donor.

s.c. 1952,

variation
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no conditions are imposed by the donor with regard
Board may in its absolute
discretion use and apply the gift for such purposes as it consid(3) If

to the use of the donor's gift, the

ers proper having regard to the provisions of this Act.

Deemed
assent

by donors

(4) This section shall be deemed to have been assented to
by every donor of the Foundation as a condition of the Foun-

dation accepting the

gift.

Waiver

(5) Subsection (4) may be waived by the Board at the time
of acceptance of a gift.

Donation for

16.
(1) The Foundation may accept donations either
directly or indirectly, subject to the condition that the income

specific

purpose

—

or capital, or both thereof, be paid and applied to a specific
charitable purpose, either for a specific or an indefinite period
of time.
Variation

Board is satisfied that conditions are such as to
impossible, impracticable, inefficient or unwise to
expend all or any part of a donation referred to in subsection
(1), or the net income derived therefrom at any time for such
specific charitable purpose, the Board may apply to a judge of
(2) If the

render

it

the Supreme Court for direction to use the income or capital,
or both, for other purposes of the Foundation.
Management
of funds
of other
organizations

Form

of

words

(3) Notwithstanding any other provision of this Act, the
Foundation is empowered to receive, invest and manage
endowment and capital funds previously held by or anticipated to be received for the account of another Canadian
charitable, educational or cultural organization, in accordance
with the arrangement between the Foundation and the organization, and the Foundation may, upon request, return to the
organization all or any part of such organization's assets held
by the Foundation,

17.

Any form

of words

tion for the purposes of this

is

sufficient to constitute a

dona-

Act so long as the donor indicates

an intention to contribute currently or prospectively to the
Foundation.
Gifts for

benefit of

persons
outside
Kitchener

Waterloo
district

18. Where property has been donated to the Foundation
and the donor wishes that the donation or a portion thereof
be used in accordance with the objects of the Foundation but
in whole or in part for the benefit of persons not resident in
the Kitchener Waterloo district, the Board may accept and
exercise the trust in respect of the donation as if it were made
for the benefit of residents of the Kitchener Waterloo district,
provided the benefit of the donation is directed to be applied
for charitable purposes within Canada.

KITCHENER-WATERLOO FOUNDATION
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—

19.
(1) Where any person holds any property in trust for
any purpose of a nature similar, in whole or in part, to the
objects of the Foundation that person, as trustee, with the
consent of the Foundation, may apply to a judge of the
Supreme Court for an order directing the trustee to hand over
the property to the Foundation to be used under this Act.

A

judge receiving an application under subsection (1)
has the power to make an order for the handing over of the
property to the Foundation and any trustee complying with
such an order shall thereupon be discharged of all further
responsibility in respect of the property.
(2)

20.

—

(1)

Subject to subsection (2),

all

927
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donations

made

Transfer

from^other
trusts

^^^"^

General fund

Foundation may be treated for all
purposes as a general fund and in the absence of any direction
by the donor, it shall be deemed that all contributions are
received as capital and are to be invested and the net income
therefrom devoted for charitable purposes as provided in this
directly or indirectly to the

Act.

donation of $50,000 or more, the donor ^^'^^^
require that the donation be maintained as a separate
fund, in which case, in each year thereafter, a separate
accounting thereof shall be set out in the annual audited
(2) In the case of a

may

report.

— deed
ment
21.

Unless otherwise directed by testamentary docuor
of trust or otherwise, all donations of $100 or
more shall be publicly acknowledged in the financial year following that in which they are made, by being set out in the
annual audited report, and donations of less than $100 may be
consolidated together and shown as one figure in the annual
(1)

Acknowiof donations

audited report.

Unless otherwise directed by testamentary document or ^^^^
deed of trust or otherwise, donations from any one person
shall be publicly acknowledged in the year following their
receipt by being set out in the annual audited report but if one
person makes more than one donation, then only the total of
that person's donations, as they may be from time to time,
need be shown.
(2)

22.

—

(1) The Foundation shall cause an audit to be made
once in every fiscal year of the books and records of
the Foundation by an accountant licensed under the Public
Accountancy Act but no person shall be appointed as auditor
of the Foundation who is a partner, employer or employee of
any member of the Board or officer or employee of the Foun-

'^"^'^

at least

dation.

^^^

^^^'
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Idem

(2) The audit shall include an examination of all assets held
by the Foundation or any trust company on its behalf, or held
by any trustee in trust for the Foundation and, notwithstanding that any such funds may be held by a trustee pursuant to
the provisions of a testamentary document or deed of trust,
the trustee shall give an accounting thereof to the auditor of
the Foundation each year.

Publication
of statement

(3) The Foundation shall cause to be published in the newspaper published in the City of Kitchener or in the City of
Waterloo, reputed to have the largest circulation therein, a
certified statement by the auditor setting out the revenue and
expenses, balance sheet and capital account and grants paid of
the Foundation or held in trust for the Foundation, but the
published statement need not include the names of donors in
the years prior to the immediately preceding financial year.

Contents of
statement

(4) The statement shall show separately the revenue and
expenses, balance sheet and capital account, and grants paid
of any fund which is held separately but with respect to other
assets may show the same as a general fund.

Idem

(5)

kitchener-waterloo foundation

The statement

shall set

1984

out in detail the purposes for

which the income has been used and the expenses of the
Foundation, all in accordance with generally accepted
accounting principles and auditing standards.
Full

disclosure

(6)

The Board and any

trust

company holding funds

Priority of

document
of trust

Dissolution

ment

all

23. No power conferred on the Foundation by this Act
be exercised in respect of any donation in contravention
of any express provision to the contrary in the will, deed or
other document of trust governing such donation, unless so
directed by a judge of the Supreme Court.
shall

24. Upon

dissolution of the Foundation and after payment
debts and liabilities, its remaining property shall be
transferred, subject to any trust affecting any portion of the
property, to such charitable organization or organizations in
the Kitchener Waterloo district as the Board in its discretion
thinks will best carry out the intentions of the individual
donors and the purposes of the Foundation.

of

Commence-

in trust

and permit
necessary inspection to enable such audit to be made.
for the Foundation shall give full information

all its

25. This Act comes

into force

on the day

it

receives Royal

Assent.
Short

title

26. The short

title

Foundation Act, 1984.

of this Act

is

the Kitchener-Waterloo

